Amended & Rereferred 10/23/07

Withdrawn 1/8/08

Amended 10/23/07


Introduced by the Council President at the request of the Mayor and amended by the Rules Committee:
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ORDINANCE 2007-1094
AN ORDINANCE IN ACCORDANCE WITH SECTION 112.307 (CLAIMS AND SUITS BROUGHT AGAINST THE CITY SEEKING MONETARY RELIEF) ORDINANCE CODE, APPROVING THE PAYMENT OF $3,077,519 AS A SETTLEMENT OF A DISPUTE BETWEEN THE CITY OF JACKSONVILLE AND IKON OFFICE SOLUTIONS, INC. REGARDING A DISPUTE WITH THE CITY’S LIBRARY SYSTEM OVER PAYMENT FOR PRINTING AND COPYING SERVICES AND EQUIPMENT; APPROVING THE PURCHASE OF LISTED EQUIPMENT; AUTHORIZING THE EXECUTION OF DOCUMENTS; PROVIDING FOR THE WAIVER OF CHAPTER 126 (PROCUREMENT CODE), ORDINANCE CODE; PROVIDING AN EFFECTIVE DATE.


WHEREAS, IKON Office Solutions, Inc., an Ohio corporation registered to do business in the State of Florida (IKON) is in the business of selling and leasing copying equipment and has had a business relationship with the City of Jacksonville (City) since the year 2000; and


WHEREAS, pursuant to duly authorized procurement agreements IKON provided copying machines to the Jacksonville Public Library (The Library), an agency of the City, into the year 2002; and


WHEREAS, in 2005, a contract dispute arose in connection with IKON copying machine transactions with the Library, resulting in a lack of clarity concerning the nature of the contractual obligations between the parties; and


WHEREAS, in June 2005, because of the aforesaid lack of clarity and resulting disagreements between the parties, the Library stopped paying IKON for the copying services being provided, but which IKON nonetheless continued to provide; and


WHEREAS, from June 2005 through September 2007, with the exception of the months of May, June, and July 2006, the Library did not pay IKON for services and equipment that had been provided; however, IKON nonetheless has continued to provide copying services; and


WHEREAS, during the period from June 2005 through September 2007, there was a substantial expansion of Library need for copying services because of the expansion of library facilities in the City; and


WHEREAS, IKON contends that it is owed payment by the City for services and equipment that it has provided, in a sum that is alleged to exceed five million dollars, which has not been paid for; and


WHEREAS, the City recognizes that it is obligated to pay for the reasonable value of services and equipment provided by IKON; and


WHEREAS, the City desires to provide for continuity in service from IKON in the immediate future and to acquire clear title to copying equipment which was leased in the past; and

WHEREAS, the parties desire to amicably settle the disagreements that arose with respect to the foregoing and avoid the substantial costs of litigation, if litigation can reasonably be avoided, which would necessarily occur in the near future if the parties did not reach agreement; and


WHEREAS, the parties desire for an amicable resolution of the claims between them led to long and productive settlement discussions, which have led to the Settlement Agreement attached hereto as Exhibit 1, which the parties desire to enter into, rather than to litigate and continue to expend human and financial resources, and rather than facing the ever present risk of an uncertain outcome. The settlement provides for the City paying $3,077,519 for past and future services, and acquisition of title to all listed equipment, all in exchange for full mutual releases; and

WHEREAS, Section 112.307 (Claims and Suits Brought Against the City Seeking Monetary Relief) Ordinance Code, requires that the City Council approve a settlement of any claim when the total amount of the settlement is $50,000 or more; and


WHEREAS, the settlement described requires no further appropriation, as funds are available for this purpose in accounts of the City set aside for library printing and copying, because of knowledge that this contractual dispute has been pending; and

WHEREAS, upon recommendation of the Library, the Department of Finance, and the Office of General Counsel, the City Council finds it to be in the best interests of the public to agree to the terms of the Settlement Agreement rather than incur the costs and risks of litigation; now, therefore


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Settlement Approved.  The settlement between the City of Jacksonville IKON Office Solutions, Inc., as more fully described in the Settlement Agreement attached hereto as Revised Exhibit 1, is hereby approved, and the General Counsel or his designated Assistant General Counsels of the City of Jacksonville is hereby authorized to execute all documents necessary to effect the settlement.

Section 2.

Chapter 126, Ordinance Code Waived.  To effect the settlement set forth herein, which is deemed to be in the best interests of the City, and to preserve and gain ownership of useful equipment that is in the possession of the City, the City hereby waives any conflicting provision of Chapter 126 (Procurement Code), Ordinance Code, relating to the procurement of office printing and copying equipment, whether it relates to competitive bidding, advertising, sole sourcing, or any other limitation or requirement in connection therewith.  

Section 3.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

____/s/ Margaret M. Sidman__________  
Office of General Counsel

Legislation Prepared By: Steven E. Rohan
G:\SHARED\LEGIS.CC\2007\ord\Settlement.Approval.IKON.doc
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SETTLE]

This Release and Seftlement Agrecment (she Agreement) is made and entered into this

day of , 2007 by and between KON Office Solutions, Inc., an Ohio

omporation registered 10 do business in the Siate of Florida (IKON"). and the City of
Tacksonville. Florida, a body; politic and corporate, (“the City").

WITNESSETH:

WHERAS, IKON is in the business of selling and leasing copying cquipment and has
fiad a business refationship with the City since the year 2000; and

WHEREAS, pursuant o duly authorized procurement agreements
copying machines 10 the Jacksonville Public Library (“the Library”), an agen
the year 2002; and

KON provided
of the City. into

WHEREAS, in 2005 a contmaet dispute arosc i connection with IKON copying machine
\cansactions with the Library, resubting from 2 lack of clarity conceming the nature of the
contractual obligations between the parties; and

WHEREAS, in June 2005, because of the aforosuid lack of clarity and resulting
disagreements between the partis, the Library siopped paying TKON for the copying services
being provided, but which IKON nonctheless continued io provide; and

WHEREAS, from June 200 through Sepiember 2007, with the exception of the months
of May, June, and July 2006, the Library did not pay IKON for services and cquipment that had
een provided: however, IKON noncthelcss has continued to provide copying services: and

\WHEREAS, during the period from Jun 2005 through Septomber 2007, therc was
cubstantial expansion of Library need for copying scrvices because of the expansion of librory
facilities in the City; and

WHEREAS, TKON contends that it is owed payment by the City for services and
equipment that it has provided, which hive not been paid for; and

WHEREAS, the City recognizes that it is obligated 10 pay for the reasonable value of
services and equipment provided by [KON; and

WHEREAS, the City desires to provide for continuity fn service from IKON in the
mmediate fature and to acquire clear title to copying cquipment which was leased in the past;
and

WHEREAS, the partics desire to amicably scule the disagroements that arose with
respost to the foregoing and avoid the subsiantial costs of liigation, if iigation can reasonably
o aided, which would necessarily occur in the near future if the parties did sot reach
agreemment.
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NOW ‘THEREFORE, in consideration of the foregoing and the mutual promises,
wanantics, and relcnses set forth below, IKON and the City agrec as follow:

1. Purchase of Equipment: The City will purchase all the copying and copying
related equipment listed on Exhibit AC'IKON INVENTORY"), attached hereto.

2 Warranty of Title; [KON warrants that upon receipt of the payment described in
pacagraph 5 below that (a) KON will convey to the City good and marketable tite to the IKON
INVENTORY; and (b) that IKON has the authority to transfer said title and ownership.

3. No Warrantv of Equipment: The City purchases the IKON INVENTORY "AS
s and IKON MAKES NO WARRANTIES, EXPRESS OR IMPLIED, AS TO
MERCHANTABILITY OR USE FOR A PARTICULAR PURPOSE. The farcgoing disclaiimers
are not intended to and do not affect or diminish any applicable manufacturers” warrantics
provided by such manufacturers with respect to the IKON INVENTORY, on which the City
(ho new awner of the KON INVENTORY, may be entitled to receive.

4. Repair Maintenange: KON agrees to provide Repair Maintenance for the thirty-
threc (33) month period commencing Octaber 1, 2007 through June 30, 2010 for the equipment
listed on Exhibit B (*Prepaid Repair Maintenance liems”) atiached hereto. For purposes of this
Agreement, the term “Repair Maintenance” shall mean equipment maintenance services to repais
or xeplace any part of the serviced cquipment that docs not perform in accordance with
manufacturer’s specitications due to normal usage (other than consumable supplies). Such
Repair Maintenance will not include the following: (a) repars resulting from misuse (inchuding
without limitation improper volsge ot the use of supplies that do not conform o the
manufacturer's specifications); (b repairs made necessary by service perfarmod by persons other
than TKON representatives; (¢) service calls or work which the City requests to be performed
outside of regular IKON business hours and Service calls or work which the City requests 1o be
petformed on [KON holidays; (d) repairs and/or service calls resulting from equipment or
atiachments not purchased from [KON; () any softwarc, system support or related connectivity;
or () electrical work external to the serviced equipment, including problems resulting from
overloaded or improper circuits. IKON scrvice technicians will meet a quarterly average
response time of 1w (2) to six (6) hours for all service calls located within thirty (30) miles of an
KON service center and four (4) o cight (8) hours for all service calls located thirty-one (31}
miles ar greater from an IKON service center. For all Canon IR110 machines, the quarterly
average sespons time will be wo (2) hours for al service calls.

5. Payment: The City will pay IKON the sum of $3,077,519 in consideration of the
IKON INVENTORY purchase described in paragraphs | and 2 above, and for the Repair
Maintenance work described in paragraph 4 above. Said payment is subject to and requires
approval of this Agrecment by the Jacksonville City Council.

6. Legistative Appraval The City agrees to prompily recommend and seck
approval of this Agreement by the Jacksonville City Council, A bill secking approval of said
‘Agrcement will be filed not later than October 3, 2007 and final legislative approval wilt be
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roquested on November 13,2007, 11 said legistative approval is forthcoming, the City will make
payment to KON by check in immediately available funds, or wire wansmission within fifteen
(15) days thereaficr.

7. Repair Work_Guaranty: If [KON fails (o carry out its Repair Maintenance
obligations deseribed in paragraph 4 above in good faith and in any material respect, with respect
1o the cquipment listed on Exbibit B, attached hereto, after transmitting writien notic o IKON
and providing IKON with a thirty (30) day oppartunity 1o cure the deficiency, the City shall be
enitled to seck though litigation payment of liquidated damages in the amount of $5.750.00 for
each month in which IKON faited to perform. The City shall be enditled o seck and receive
reasonable attomey’s fees and costs if it prevails in such litigation.

: Field Maintenance Services wilt be fumished
ted on Exhibit A, The fee for this shall be paid

8. Ficld Maintenance Serv
prospectively by IKON for all equipment
monhly by the City as follows:

@ $9,565.00 per month for the twelve (12) month period commencing on
Octaber 1, 2007 through Seprember 30, 2008;

b, $10,565.00 per month for the twelve (12) month period commencing on
October 1, 2008 through September 30, 2009;

o $11,199.00 per month for the nine (9) month period commencing October
1, 2009 through June 30, 20190.

For purposes of this Agreement, the temy “Field Maintenance Services™ shall consist of the
following:

a  Ful ftime employeo, including parking, mileage. and necessary
cquipment/supplies in order to provide various services to the Library as
described below;

b, Black and White supplies (toner, developer, saples, etc.) for 200,000
copies per month with copies in excess of 200,000 charged at 0025 cent
per copy, to be billed monthly;

: ¢ Color Supplies (toner, developer, slaples, etc) for 30,000 copios per
‘month with copies in excess of 30,000 charged at .04 et per copy, 10 be
billed monthly;

4 Repair Mainienance of the E-Copy Scan Station;

e Repair Maintenance of 48 Jamex systems;

f. Repair Maintenance of the 2000-3000-5000-6000-7000 Micrafiche Units;
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¢ Repair Maintenance of 48 VAS/TRAC Systems;

b KON Professional Services o connecl, maintain and repair 104 units to
the Library network;

i, Monthly cost for two coin Counters and the monthly Computer cost

Field Maintenance Services shall be provided at she Main Library and alt Branch Libraries from
£:00 am 10 5:00 pm, Monday through Friday {cxcept Library holidays) and shall include the
foltowing:

a  Routine maintenance of copiers, Microfiche readets and other equipment
(includes adding toner staples, cleaning etc.;

b, Repair of all cquipment via service calls for cquipment (o be repaired by
IKON or IKON sub contractars;

¢ Teaining of Library Staff on Equipment;

4 Serving as comact point for equipment-related emergencics:

e Providing copy counts as needed with paid and keyed copy counts
indicated:

£ Collecting cash, records cash and presenting cash to (he Branch or Main

Library for processing. KON shall not be responsible for loss of cash
unless said loss is specifically caused by an IRON agent or employee;

¢ Providing for equipment supply ordering and inventory.
Al payments for Field Maintenance Services stalt be due and payable within the month

immediately after the servicss have been supplied and shall be paid within twenty (20) days after
an invoice consistent with this paragraph § has been fumished by IKON to the City.

9. Unsettled Invoices: As a condition of the payment made in paragraph 5 above,
TKON agrees to forego payment for any other invoices to the Library for copying machincs or
copying machine related services for the IKON INVENTORY which are daled Septcntber 30,
2007, or any date prior thereto. This provision is intended to be a complete release of the City
from any indebtedness prior 10 September 30, 2007 to IKON by the City for Library related
business services.

10.  Disposition of Equipment Not Needed by Library: TKON agrees to fumish the
City with information conceming the City locations whese copying machine replacement is
ecessary, $0 85 to enable the Library to move s excess cquipment, if any, (© locations, where
such equipment may be betier utitized. TKON agrees also to move up 10 a total of sixty (60)
copy machines from the IKON INVENTORY for the Library, for this purpose, or efherwise,
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which can occur during no more than three (3) Separate moving occasians to be determined by
the Library during the period commencing January 1. 2008 through June 30. 2008.

11, Miscellaneous: This Agreement will be governed by the laws of the State of
Florida. Should there be disagreements concerning this Agreement between the pasties which
lead to litigation, each party will bear its own costs and attorney”s foes. except as provided in
paragraph 7. Venue, in the event of litigation, will be in Duval County, Florida.

12 Non-Admission of Liability: In entering into this Agreement, acither KON nor
the City admil any liability or violation of any statute, regutation, duty or law. Rather, this
Agreement is entered into to amicably resolve disputes without further waste of governmental
and judicial resources.

13, Intepration: This Agreement is limiled 1o its express terms and contains the
entire understanding of the parties regarding its subject matler and may not be changed except by
written instrument.

14, Amendment of Agrcement: If amendment of this Agreement is necessitated by
request of the Jacksonvilie Cicy Council. both partics must agree to any amendment or,
aliematively shall have the opportunty to withdraw from this Agreement. Fotlowing approval
by City Council and signature by the Mayor, this Agreerment shall be deemed to be in effect and

binding.

s Revised Exhibit 1
Page 5 of 23
ALAN R. MOSLEY MARK HERSHEY

Chief Administrative Officer Senior Vice President, General Counscl
Office of the Mayor Seerctary for TRON
City of Jacksonville Philadelphia, PA

117 West Duval Street, Suite 400
Jacksonville, FL 32202

Dared: Dated:

B. Counsel for the parties by their signatures hereby verify
that they have conferred with and advised their clients,
respectivaly, concerning the foregoing Settlement Agreenent

ERNST D. MUELT.ER KENNETH B. JACOBS

Deputy General Counsel Gray Robinson, P.A.

Office of General Counsel 50 North Laura Street, Suite 1100
117 West Duval Stret, Suite 480 Jacksonville, FL. 32202
Jacksonville, FL 32202 Auorney for IKON

Attormey for City

Dated Dated:
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